AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Small Business Administration

(i) The Small Business that issued
the security received a significant sub-
sequent equity financing by an inves-
tor whose objectives were not pri-
marily strategic and at a price that
conclusively supports the Unrealized
Appreciation;

(ii) Such financing represents a sub-
stantial investment in the form of an
arm’s length transaction by a sophisti-
cated new investor in the issuer’s secu-
rities; and

(iii) Such financing occurred within
24 months of the date of the Capital
Impairment computation, or the Small
Business’ pre-tax cash flow from oper-
ations for its most recent fiscal year
was at least 10 percent of the Small
Business’ average contributed capital
for such fiscal year.

(4) Perform the appropriate computa-
tion from the table in §107.1840(d)(4) of
this chapter.

(5) Reduce the gain computed in
paragraph (d) (4) of this section by your
estimate of related future income tax
expense. Subject to any adjustment re-
quired by paragraph (d)(6) of this sec-
tion, the result is your Adjusted Unre-
alized Gain for use in paragraph (c)(2)
of this section.

(6) If any securities that are the
source of either Class 1 or Class 2 Ap-
preciation are pledged or encumbered
in any way, you must reduce the Ad-
justed Unrealized Gain computed in
paragraph (d)(5) of this section by the
amount of the related borrowing or
other obligation, up to the amount of
the Unrealized Appreciation on the se-
curities.

Subpart L—Ending Operations as
a NMVC Company

§108.1900 Termination of participa-
tion as a NMVC Company.

You may not terminate your partici-
pation as a NMVC Company without
SBA’s prior written approval. Your re-
quest for approval must be accom-
panied by an offer of immediate repay-
ment of all of your outstanding Lever-
age (including any prepayment pen-
alties thereon), or by a plan satisfac-
tory to SBA for the orderly liquidation
of the NMVC Company.

§108.1930

Subpart M—Miscellaneous

§108.1910 Non-waiver of SBA’s rights
or terms of Leverage security.

SBA’s failure to exercise or delay in
exercising any right or remedy under
the Act or the regulations in this part
does not constitute a waiver of such
right or remedy. SBA’s failure to re-
quire you to perform any term or pro-
vision of your Leverage does not affect
SBA’s right to enforce such term or
provision. Similarly, SBA’s waiver of,
or failure to enforce, any term or pro-
vision of your Leverage or of any event
or condition set forth in §108.1810 does
not constitute a waiver of any suc-
ceeding breach of such term or provi-
sion or condition.

§108.1920 NMVC Company’s applica-
tion for exemption from a regula-
tion in this part 108.

(a) General. You may file an applica-
tion in writing with SBA to have a pro-
posed action exempted from any proce-
dural or substantive requirement, re-
striction, or prohibition to which it is
subject under this part, unless the pro-
vision is mandated by the Act. SBA
may grant an exemption for such appli-
cant, conditionally or unconditionally,
provided the exemption would not be
contrary to the purposes of the Act.

(b) Contents of application. Your appli-
cation must be accompanied by sup-
porting evidence that demonstrates to
SBA’s satisfaction that:

(1) The proposed action is fair and eq-
uitable; and

(2) The exemption requested is rea-
sonably calculated to advance the best
interests of the NMVC program in a
manner consistent with the policy ob-
jectives of the Act and the regulations
in this part.

§108.1930 Effect of changes in this
part 108 on transactions previously
consummated.

The legality of a transaction covered
by the regulations in this part is gov-
erned by the regulations in this part in
effect at the time the transaction was
consummated, regardless of later
changes. Nothing in this part bars SBA
enforcement action with respect to any
transaction consummated in violation
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§108.1940

of provisions applicable at the time,
but no longer in effect.

§108.1940 Procedures for designation
of additional Low-Income Geo-
graphic Areas

(a) General. On its own initiative or
upon written request by a Person
which addresses the relevant factor(s)
set forth in paragraph (b) of this sec-
tion, SBA may consider whether to
designate additional census tracts (or
equivalent county divisions) as LI
Areas.

(b) Criteria. SBA will consider one or
more of the following factors in deter-
mining whether to designate a par-
ticular census tract (or equivalent
county division) as an additional LI
Area:

(1) A substantial number of Low-In-
come Individuals reside in that census
tract (or equivalent county division).

(2) As adequately supported by stud-
ies or other analyses or reliable data,
that census tract (or equivalent county
division) has a pattern of unmet needs
for investment capital.

(3) As adequately supported by stud-
ies or other analyses or reliable data,
that census tract (or equivalent county
division) has indications of economic
distress.

(c) Procedure for designation. (1) If
SBA decides to consider the designa-
tion of an additional LI Area, SBA will
publish in the FEDERAL REGISTER a no-
tice that it is considering such designa-
tion. SBA will advise the public that it
will consider any comments supporting
or opposing the designation, submitted
within a specified time period.

(2) In making a final decision on
whether to designate a particular cen-
sus tract (or equivalent county divi-
sion) as an additional LI Area, SBA
will consider evidence submitted by
any requester, SBA’s own research, any
public comments submitted, and any
other information deemed relevant by
SBA.

(3) If SBA designates a particular
census tract (or equivalent county divi-
sion) as an additional LI Area, SBA
will publish a notice in the FEDERAL
REGISTER and, if appropriate, will
amend this part to include the addi-
tional LI Area.
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Subpart N—Requirements and
Procedures for Operational
Assistance Grants to NMVC
Companies and SSBICs

§108.2000 Operational Assistance
Grants to NMVC Companies and
SSBICs.

(a) NMVC Companies. Regulations
governing Operational Assistance
grants to NMVC Companies may be
found in subparts D and E of this part
108, and in §§108.2010 through 108.2040.

(b) SSBICs. Regulations governing
Operational Assistance grants to
SSBICs may be found in §§108.2001
through 108.2040.

[67 FR 68503, Nov. 12, 2002]

§108.2001 When and how SSBICs may
apply for Operational Assistance
grants.

(a) Notice of Funds Availability
(““NOFA”’). SBA will publish a NOFA in
the FEDERAL REGISTER, advising
SSBICs of the availability of funds for
Operational Assistance grants to
SSBICs. This NOFA will be the same
NOFA described in §108.300(a), or will
be published simultaneously with that
NOFA. An SSBIC may submit an appli-
cation for an Operational Assistance
grant only during the time period spec-
ified for such purpose in the NOFA.

(b) Application form. An SSBIC must
apply for an Operational Assistance
grant using the application packet pro-
vided by SBA. Upon receipt of an appli-
cation, SBA may request clarifying or
technical information on the materials
submitted as part of the application.

[67 FR 68503, Nov. 12, 2002]

§108.2002 Eligibility of SSBICs to
apply for Operational Assistance
grants.

An SSBIC is eligible to apply for an
Operational Assistance grant if:

(a) It intends to increase its Regu-
latory Capital, as in effect on Decem-
ber 21, 2000, and to make Low-Income
Investments in the amount of such in-
crease;

(b) It intends to raise binding com-
mitments for contributions in cash or
in-kind, and/or to purchase an annuity,
in an amount not less than 30 percent
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